CHAPTER 6
Contracts

LEARNING OBJECTIVES

After reading this chapter, you should understand what a contract is, how a contract is formed, the types
of law that govern contracts, the elements of common-law contract formation, and defenses to
contracts. You will learn about performance and discharge, breach, and remedies. You will also
understand important differences between common-law contracts and contracts between merchants
under the Uniform Commercial Code (UCC). You will recognize commonly used clauses in contracts and
their importance. You will also learn about assignment, delegation, and parol evidence. At the conclusion
of this chapter, you should be able to answer the following questions:

1. Whatis a contract?
. How is a contract formed?
. When does common law govern contract formation, and when is the UCC relevant?
. What are the defenses to performance of a contract?
. What does it mean to breach a contract, and what are the consequences of breach?
. What are remedies for breach of contract?

. What common clauses can be used to accomplish certain goals, such as ensuring expedi-
ency, limiting liability, or restricting assignment?

N o u b~ WN

Clint Eastwood had a long-term relationship with Sondra Locke. Sadly, the relationship deteriorated and, allegedly,
ended on unfriendly terms. The couple never married, but they shared a household for many years, and they
worked on many professional projects together. When the relationship ended, Locke sued Eastwood for various
causes of action. To settle the case, Eastwood proposed, among other things, that if Locke dropped the lawsuit
against him, he would secure a development deal for Locke at Warner Bros. Inc. Locke was not only an actress; she
was also a director. No doubt assuming that this deal would advance her professional interests and, at the same
time, bring a long-standing personal dispute to an end, Locke agreed. Locke entered into a settlement agreement
with Eastwood, and as promised, she contemporaneously entered into an agreement with Warner Bros. The
agreement with Warner Bros. had two components. First, it required Locke to submit work that she was interested
in developing, before she submitted it elsewhere. Warner Bros. was to accept or reject the work within thirty days.
For this part of the contract, Locke would receive $250,000 per year for three years. Second, the contract was a
$750,000 “pay or play” deal, which gave Warner Bros. a choice between using Locke's services as a director and
paying Locke a fee. Though Locke did not know this, Eastwood agreed to reimburse Warner Bros. for the cost of this
contract if she did not have success in developing her projects or using her director services. Warner Bros. paid the
$1.5 million contemplated under the contract, but it did not develop any of Locke’s thirty proposed projects, and it

did not hire her to direct any films.
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implied covenant

A promise the law requires in
all contracts, regardless of
whether the parties state it or
not.

good faith

Without deception; honest.

contract

A legally enforceable
promise.

damages

Compensable loss.

breach

The failure to perform duties
and obligations required by
contract.

THE LEGAL AND ETHICAL ENVIRONMENT OF BUSINESS

Locke argued that the agreement had been a sham, because Warner Bros. had never intended to make films
with her. She also argued that its only motivation for entering into the contract with her was to help Eastwood in
settling her earlier claims against him. Locke sued Warner Bros. for a number of claims, including a breach of the
implied covenant of good faith and fair dealing, and fraud. She alleged that she was deprived of the benefit of
the bargain and that Warner Bros. had no intention of honoring its agreement with her. Warner Bros. won at trial,

and Locke appealed.

The California Court of Appeals found that while the creative decisions of Warner Bros. were not appropriate
for judicial review, acting in bad faith by refusing to consider the merits of Locke’s proposals was a matter for the
courts. The court also noted that even though the contractual sum of money was paid, that alone did not
constitute performance under the contract. Part of the value of the contract for Locke was the opportunity to work
on projects that would earn additional money and promote and enhance Locke’s career. Moreover, the appellate
court found that if Warner Bros. never intended to work with Locke but had entered into the contract solely to
accommodate Eastwood, then a lack of good faith might be inferred.)

What do you think about this case? After all, Locke was compensated the amount of money explicitly
contemplated under the contract. Should it matter whether one party acts in good faith or not? We might say that
this contract contains all necessary elements to be enforceable, and it looks on its face as if it has been performed.
However, a lack of good faith by one party could lead to damages. After the court’s decision, the parties settled for

an undisclosed amount.

Contracts are a fundamental part of doing business. A contract is a legally enforceable promise. As you know,
breaking promises is a big deal. Ethical questions arise when promises are broken. For example, what if you
promised to mow your elderly neighbor’s lawn because you wanted to help him, but then you never got around to
doing it? Wouldn't you feel guilty about watching his grass grow into tall weeds?

When the promise is a legally enforceable promise, feeling guilty about breaking the promise is not the only
fallout. When a legally enforceable promise is broken, the injured party can seek damages. In contracts, this
usually means that the party who breaches the contract must pay the injured party an amount that would make
that party whole again. Also, some people disagree about whether breaching a legally enforceable promise—that
is, a contract—carries any ethical implications. For instance, if a company decides that it is less expensive to pay
damages than fulfill its promise by performing under a contract, it might make the decision to breach based on
rational decision making. That is, since it will be less expensive to breach, it makes sense to breach. Others
disagree with this approach, pointing out that reliance on promises is an important part of business that provides
necessary stability, regardless of whether keeping the promise makes economic sense or not.

If you had a business, would you breach a contract to save money? Why or why not?
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Contracts are agreements between two or more parties. Generally speaking, contracts are a form of private
law, because the terms of the contract are binding on those parties but not on everyone. The contract represents
mutual assent to a bargained-for exchange between parties.

Generally speaking, in the United States parties may enter into contracts for whatever they wish and under any
terms that they agree on. In other words, parties may assent to agreements even if those agreements represent
bad bargains. However, there are certain external restrictions on our abilities to form contracts. Additionally, certain

internal (to the contract) restrictions may exist on our abilities to exercise rights or to engage in other contracts.

Legal restrictions, external to the contract, limit our ability to bargain. For example, if you wanted to hire
someone to work for your company, you could not contract with that person to work one-hundred-hour
workweeks at twenty-five cents per hour. Even if you could find someone to work under those conditions and even
if you both agreed to those terms of the contract, our statutory and regulatory laws prohibit you from entering into

a contract with those terms. Such wages would violate minimum wage laws.

There may also be restrictions that are internal to the contract. Imagine that you entered into an employment
contract with a company to work for $55,000 per year, plus benefits, and for a term of two years. You might be
pretty happy about that. But what if, one month later, another company offered you the same position at its
company, but for a salary of $65,000 per year, plus benefits. The better offer does not invalidate your first contract.
In fact, in such a case, your first contract would probably contain a noncompete clause that would prohibit you
from working in a similar capacity for a specified length of time and geographic area. So even if you decided to
breach your first contract to enter into the second, you would be prohibited from doing so under the noncompete

clause.

Key Takeaways

Contracts are legally enforceable promises that, if breached, result in compensable damages. Contracts are a
fundamental part of doing business, which require not only performance of the terms of the contract but also
good faith in dealing. Parties may enter into a contract for any agreement with terms, providing the
agreement is legal. Also, restrictions on ability to contract may be external, such as those imposed by law, or
they may be internal, such as those imposed by clauses like noncompete agreements.

1. FORMATION

LEARNING OBJECTIVES

1. Find out when the Uniform Commercial Code (UCC) is the appropriate law to apply and when
the common law is the appropriate law.

2. Learn the elements of common-law contracts.
3. ldentify the difference between common-law contracts and contracts between merchants.

A contract is a legally enforceable promise. Therefore, it is important to know whether promises made
are legally enforceable. You certainly have made many promises in your life. You have probably broken
a few promises, too. For example, if you promised your best friend that you would be best friends
forever, but then your relationship changed, we might say that is a broken promise. However, you
would not be held legally liable to pay damages for breaking that promise. On the other hand, if you
promised your bank that you would make payments to it in exchange for the bank loaning money to
you to purchase a car, and if you broke that promise by failing to pay as scheduled, then you have

Personal PDF created exclusively for ruthi aladjem (ruthi.aladjem@uopeople.org)

103

private law

A legally binding agreement
between consenting parties
that does not apply to the
public at large.

terms

Elements of contracts that
specify important matters,
such as quantity, price, and
time for performance.

mutual assent

In common-law contracts,
comprises offer and
acceptance.

noncompete clause

A contract clause that
restricts competition for a
specified period of time,
within a certain geographic
region, and for specified
activities.
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formation

In common-law, this refers to
offer, acceptance, and
consideration.

Uniform Commercial Code
(uco)

A model statute that seeks to
provide uniformity to
contracts law among the
different states. It is not a law
until state legislatures adopt
itas law.

void

Refers to a contract that is not
valid on its face because it
suffers from some fatal flaw.

voidable

Refers to the status of a
contract that may be
terminated due to some
defect.

offer

In common law, it creates the
power of acceptance in
another party and includes
the agreement’s essential
elements, which must be
definite and certain.

acceptance

In common law, it must be a
mirror image of the offer.
consideration

A bargained-for exchange.

capacity

The legal ability to enter into
a contract.

mirror image

The requirement for
acceptance in common-law
contracts; it means that the
acceptance must be precisely
the same as the offer.

counteroffer

A rejection of an offer. It is a
new offer.

revocation

The retraction of an offer
before it is accepted.

THE LEGAL AND ETHICAL ENVIRONMENT OF BUSINESS

broken a legally enforceable promise. The bank could seek damages from you to make itself whole
again. What is the difference between these two promises? Why would you have to pay damages to the
bank but not to your former best friend? More specifically, why is one considered a breach of contract
and the other simply a broken promise?

This section explores contract formation. We can examine the elements of formation to determ-
ine whether the contract is valid or whether it suffers some deficiency that renders it not legally
enforceable.

In the United States, two primary sources of law govern our contracts: the common law and the
Uniform Commercial Code. The Uniform Commercial Code (UCC) article 2 governs contracts
between a merchant and the sale of goods. Essentially, the UCC contains two sets of rules for contracts.
One set involves rules for everyone, and the other set involves rules for merchants. In this section, we
will explore the UCC as it applies to merchants. Chiefly, we will examine how the UCC requirements
differ from common law in contract formation

However, we will first address common-law contracts. Common law governs contracts for services
as well as contracts not otherwise governed by the UCC. It is important to recognize the elements of
common-law contract formation because they are more stringent than the requirements for formation
between merchants under the UCC. If all elements of common-law contract formation do not exist,
then the contract may be void or voidable.

The elements of common-law contract formation include offer, acceptance, and consideration.
Offer and acceptance together form mutual assent. Additionally, to be enforceable, the contract must
be for a legal purpose and parties to the contract must have capacity to enter into the contract.

An offer gives power of acceptance to another party, and it includes the agreement’s essential ele-
ments, which must be definite and certain. For example, if an offeror says to you, “I offer to sell you my
scooter for four hundred dollars,” then that offer is valid. It contains the price, the person to whom the
offer is made, and the object of the offer (i.e., the scooter). It creates a power of acceptance in you, the
offeree.

Importantly, in common-law contracts, the acceptance must be a mirror image of the offer to
constitute valid acceptance. This means that the acceptance must be precisely the same as the offer. If
the acceptance is not precisely the same, then it will fail to meet the requirements of an acceptance, and
it will not constitute a valid element of formation in contract. To accept the offer, the offeree could say
something like this: “I agree to buy your scooter for four hundred dollars.” If a counteroffer is made,
then that would not be acceptance, because the counteroffer would not be a mirror image of the offer
itself. So, for example, if the offeree said, “I agree to buy your scooter for three hundred dollars,” that
would not be an acceptance. In fact, a counteroffer is a rejection of the offer. Once an offeree rejects an
offer—either outright (e.g., by declining to accept) or through counteroffer, the offeror is free to walk
away from the failed negotiation. In this example, he no longer has to sell his scooter at all, not even if
the offeree changes his mind and agrees to pay four hundred dollars. Likewise, if the offeror revokes an
offer before the offeree accepts, then the power of acceptance has been withdrawn by that revocation.
The offeror would no longer have to sell the item originally offered. If the offeror wished to limit the
time that an offer was valid, he could do so by limiting the time that the offer may be accepted. If the
offer is not accepted during that time, then the offeror is not required to honor any acceptance that is
made after expiration of the offer.

What if you saw an advertisement for a scooter for sale at a local shop? Perhaps the advertisement
looked like this:
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FIGURE 6.1

New
Road Cruiser
Scooter for Sale
$400

The Scooter Shop
123 Main Street
555-1212

Do you think that this advertisement should create the power of acceptance in you, a potential custom-
er? The fact is that an advertisement is not an offer. It is simply an invitation to bargain. Advertise-
ments are requests for people to make offers. This places the power of acceptance on the merchant, When a party invites others to
who is free to reject offers or to choose to whom he sells. Of course, certain statutory protections exist ?daviert?if:eﬁsb;rye; s

today to protect consumers against unscrupulous merchants who might engage in unethical behavior, R g —

such as bait-and-switch or false advertising, or race-based denial of services or refusal to contract. Spe-

cifically, consumer protection statutes and civil rights statutes, respectively, would protect consumers

in such circumstances.

invitation to bargain

If an offer is valid, then the acceptance must be a mirror image, as mentioned previously. A bilat-
eral contract is a contract in which both parties make a promise. The previous example is an example
of a bilateral contract. The following is a promise for a promise:

bilateral contract

A contract in which both
parties make a promise.

The offeror says, “I offer to sell you my scooter for four hundred dollars.”

The offeree replies, ‘I agree to buy your scooter for four hundred dollars.”

Specifically, it is a promise to sell the scooter in exchange for a promise to buy the scooter for four
hundred dollars. Since this is a promise for a promise, then this is a bilateral contract.

A unilateral contract is one in which the accepting party may only accept through an action.

: unilateral contract
Here is an example:

A contract in which the
accepting party may accept
only through an action.

The offeror says, “I will sell this scooter to the first person who puts four hundred dollars cash in my
hands.”

The offeree says nothing but places four hundred dollars cash into the offeror’s hands.

This is a promise for an action. Specifically, it is a promise to sell the scooter in exchange for the
action of placing four hundred dollars cash into the offeror’s hands.

Common-law contracts can be either bilateral or unilateral.

Additionally, all common-law contracts must contain valid consideration. This means that there
must be a bargained-for exchange of acts or promises, and both parties must incur new legal detri-
ment or obligations as a result of the contract. Imagine that you have accepted a new position with a
company. You have a valid employment contract that you've successfully negotiated prior to beginning
work. All terms of the contract are valid, and both parties are bound to the contract. Basically, this
means that you have agreed to work for a specified period of time, and your employer has agreed to
compensate you with a specified salary and benefits in exchange for your work. So far, so good, right?

legal detriment

An obligation or a duty
enforced by law.
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noncompete agreement

A contract or clause in a
contract limiting the time,
place, and scope of future
competition.

illusory promise

A statement that looks like a
promise but is actually only
an illusion of a promise due
to its conditional nature or its
otherwise lack of a firm
commitment.

infancy doctrine

A legal doctrine that allows
minors to disaffirm contracts.

goods

As defined in §2-105 of the
Uniform Commercial Code
(UCQ), things that are
moveable, but not money or
securities. It does not include
land or houses.

boilerplate language

Standard legal language used
in contracts or other legal
documents.

battle of the forms

A term that describes
inconsistent elements of an
agreement between
merchants.

Statute of Frauds

A statute that requires certain
types of contracts to be in
writing to be enforceable.

THE LEGAL AND ETHICAL ENVIRONMENT OF BUSINESS

Now, imagine that during your first week, your boss appears in your office and asks you to sign a
new contract that, in essence, is a noncompete agreement. This means that your employer now
wants you to sign a new contract agreeing not to compete with the company if you decide to terminate
your employment arrangement. The employer wants you to make this promise, but the employer does
not offer anything additional in return. For the purposes of this example, let’s say that you sign the new
agreement. Is this new agreement valid and binding on you? Probably not. Why? Because the company
has not suffered any new legal detriment or obligation as a result of the contract. You have agreed to re-
frain from competing with the company if you leave, but the company itself has not given you anything
in return for your promise. To make this contract binding against you, your employer should have
provided consideration. For example, it could have asked you to sign the noncompete agreement in
consideration of an additional one thousand dollars of salary per year. Then, the contract would have
consideration and it would have a much greater chance of being found to be valid. Better yet, the com-
pany should have negotiated the noncompete agreement along with your original contract before you
assumed your new position.

Let’s continue our example of an offeror who offers to sell his scooter for four hundred dollars. He
says, “I offer to sell you my scooter for four hundred dollars.” If you reply, “I agree to buy your scooter
for four hundred dollars, if I don’t find one that I like more,” then that does not constitute valid consid-
eration. This is because you have placed a condition on the consideration. In essence, you have made
what appears to be a promise to do something, but instead of being a promise, it is only an illusion of a
promise. This is called an illusory promise, and it does not constitute valid consideration. There is no
legal detriment to you here, because you might find a scooter that you like more than the one offered
by the offeror. You have a way out. A legal detriment is a detriment (or burden or obligation) that is
legally enforceable. You cannot “get out” of the promise without suffering legal detriment. The other
party must be able to rely on the promise for it to constitute valid consideration. The thing bargained
for can be an act or a promise (either to do something or to refrain from doing something.)

Additionally, for a contract to be valid, the subject matter of the contract must be for a legal pur-
pose. If a distributor of illegal drugs hires a pilot to fly his illegal cargo to a particular place in exchange
for payment, this is a contract for an illegal subject matter. If the drug dealer fails to honor his agree-
ment to pay, or if the pilot fails to honor his agreement to transport the cargo, neither aggrieved party
will find a remedy in our courts, even if the elements of contract are all present and perfectly formed.

Moreover, the parties to contract must have capacity to enter into the contract for its terms to be
enforceable against them. Adults of sound mind have capacity. Minors lack legal capacity, but they may
enter into contracts that they may cancel at their sole option. In other words, a minor who enters into a
contract with a party who has capacity may void the contract, but the other party may not. This means
that any contract with a minor is voidable by the minor under the infancy doctrine.

Let’s compare common-law contract formation with UCC contract formation. Recall that com-
mon law governs contracts for services and contracts not governed by the UCC. Article 2 of the UCC
governs the sale of goods, which is defined by §2-105 and includes things that are moveable, but not
money or securities. It does not include land or houses. Contracts between merchants are also gov-
erned by article 2 of the UCC. Generally speaking, §2-104 defines a merchant as a person who deals in
goods or holds himself out as having special knowledge or skill regarding the practices or goods that
are the subject of the transaction. Since contracts law is a state law issue, each state can have different
laws related to contracts. The UCC seeks to provide uniformity to contracts law among the different
states. However, like other uniform laws, the UCC does not become a law until state legislatures adopt
it as law. All fifty states have adopted some version of the UCC.

As you can imagine, contracts between merchants do not always contain offers that include defin-
ite terms, and acceptances are not always mirror images. Merchants typically place a purchase order
when they wish to purchase materials, and the seller often sends an invoice with the order when it
ships. Merchants frequently use boilerplate language in their individual purchase orders and in-
voices. Obviously, not every merchant’s contract will contain the same language as those of other mer-
chants. This can lead to discrepancies between terms that would be fatal in common-law contract
formation, otherwise known as battle of the forms. However, the UCC provides more flexibility in
contract formation than exists in common-law contracts, thereby accommodating the reality of busi-
ness practices. The requirements for common-law contract formation would be too burdensome for
merchants. Can you imagine if every merchant had to issue offers with definite terms and receive mir-
ror image acceptances for every item that it sold or purchased to have valid, enforceable contracts?
Such a burden might cause commerce to come to a screeching halt. Or it might lead to many contracts
disputes.

The UCC also embodies some elements of the Statute of Frauds. The Statute of Frauds requires
certain types of contracts to be in writing to be enforceable. Specifically, it requires contracts to be in
writing for goods priced at five hundred dollars or more and signed by the defendant, for those con-
tracts to be enforceable. Other important types of contracts relevant to business that must be in writing
and signed by the defendant to be enforceable include contracts for any interest in land, promises to
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pay the debts of another, and contracts that cannot be performed within one year. The types of con-
tracts that are contemplated by the Statute of Frauds but are not captured by the UCC are often em-
bodied in state statutes. The peculiar name—the Statute of Frauds—is derived from its early incarna-
tion in seventeenth-century England, when a statute was passed by parliament to reduce or prevent
fraud in property transactions and other important civil matters.

Of primary concern to students of business are the differences between common-law contracts and
the UCC. When analyzing a contracts issue, identification of the type of law that governs the contract
should be addressed first. This is because you cannot know which rule applies unless you know which
type of law is applicable.

The primary differences between common-law contracts and the UCC are in the UCC’s relaxation
of various common-law contract formation requirements. See Table 6.1 for a comparison between
common-law and UCC contract formation requirements. When a battle of the forms ensues between
merchants, for example, the conflicting terms are not fatal to the contract. This is a major departure

gap fillers

In contracts governed by the
Uniform Commercial Code
(UCQ), terms that can be

from the mirror image rule required by common-law contracts. For the UCC, the primary issue is I O s
whether the parties intended to enter into a binding agreement. New or additional terms included in an those terms are not definite
offer will become part of the contract on acceptance. Terms that conflict with each other will “fall out” and certain.

of the contract and be replaced by UCC gap fillers, which can create the terms of the contract. Like-
wise, terms that are left open will be filled in. Gap fillers are terms provided by the UCC, and they can
be inserted into a contract when those terms are not definite. While prices, delivery dates, warranties,
and other terms can be “filled in” by the UCC gap fillers, quantity cannot. Quantity, therefore, is an es-
sential term that must be specified in the contract for it to be binding.

TABLE 6.1 Differences between Contract Formations by Type of Law

Any manner that shows agreement to contract (e.g., words, actions, | Mirror image acceptance required
writing)

Quantity term required; other terms may be filled in with gap fillers | Essential terms must be definite

Contracts between merchants; contracts for sale of goods priced at | Contracts for services and for interest in real
$500 or more property

KEY TAKEAWAYS

A contract is a legally enforceable promise. Common law and the UCC are different sources of contract law.
Common law is the appropriate type of law for service contracts and contracts that do not fall under the UCC,
like real estate contracts. The UCC governs contracts involving the sale of goods with a price of five hundred
dollars or more and in contracts between merchants. Common-law contract formation requires a valid offer,
acceptance, and consideration. The parties must have capacity, and the subject matter must be a legal pur-
pose. The UCC relaxes formation requirements by allowing the use of gap fillers for undefined or conflicting
terms and by allowing a contract to be formed by any manner that shows agreement to contract. Quantity is a
required term for contracts governed by the UCC.

EXERCISES

1. If a contract was not entered in good faith, do you think that fact alone should matter? Consider Locke v.
Warner Bros. Inc., which was discussed in the introduction to this chapter. All essential elements of the
contract appear to have existed, and the parties performed as required by the wording of the contract.
How can lack of good faith be shown?

2. Has anyone ever broken a promise to you? Were those promises legally enforceable promises? Why or
why not? Be sure to analyze the agreement by checking to see if all elements of contract formation were
present. Remember to first determine whether the promise was one governed by the UCC or by common
law.

3. What are the dangers inherent to making a counteroffer? Imagine that you really wanted to sell your
house. You receive an attractive offer, but you wondered whether you might be able to sell the house for
a little more money. What types of things should you think about before submitting a counteroffer?
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discharged

When parties to a contract
have fulfilled their duties
under the contract and they
are released from further
requirements to perform
under the contract.

performance

Undertaking the legal duties
imposed on us by the terms
of the contract.

complete performance

Full and perfect performance
of the promises, obligations,
and duties contained in a
contract.

breach

The failure to perform duties
and obligations required by
contract.

substantial performance

The standard for service
contracts. It means that the
performing party acted in
good faith and conveyed
enough benefit of the
contract to the other party so
that the other party can use it
for its intended purpose and
that the defects arising under
the contract may be
remedied by money
damages.

THE LEGAL AND ETHICAL ENVIRONMENT OF BUSINESS

2. PERFORMANCE AND DISCHARGE, BREACH,
DEFENSES, EQUITABLE REMEDIES

LEARNING OBJECTIVES

Learn what constitutes performance.

Understand what it means to discharge obligations in a contract.
Explore different standards of performance.

Examine breach.

Explore defenses to breach.

R

Learn about equitable remedies.

A contract is an enforceable promise. When the promise is fulfilled, then the contract terms have been
satisfied. This means that the parties are discharged from the contract, because they have already
fulfilled their legal duties under it. That is, they have satisfactorily performed their obligations under
the contract. Performance simply means undertaking the legal duties imposed on us by the terms of
the contract. This is certainly what parties hope for when they enter into a contract—the successful ex-
ecution of the terms of the contract and subsequent discharge from it.

But how do we know whether the contract terms have been performed? Sometimes it’s easy to de-
termine. For instance, if I offer to sell you my scooter for four hundred dollars, you agree to buy my
scooter for four hundred dollars, and we exchange those items, then we have fulfilled our obligations
under the terms of the contract. We formed a contract, we fully performed our obligations under it
(known as complete performance), and we are subsequently discharged from further duties arising
under that contract.

In other cases, whether a party has performed can be trickier to determine. For example, imagine
that you hire a builder to construct a new home for you. You specify all dimensions of the home, as
well as your chosen building materials. Certainly this would be a very detailed contract. Imagine that all
essential elements have been determined and that the contract is valid. In short, the builder agrees to
build your specified home, and you agree to pay the builder the agreed on price. Imagine that
everything goes according to plan. When your home has been constructed, you visit it for the first time.
To your dismay, you see that the foyer has been tiled in red ceramic, even though you clearly spe-
cified—and the contract clearly refl